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 1                   P R O C E E D I N G S

 2                THE COURT:  Arthur Daniel Hayes,

 3 06-CR-2693 and 06-2672.

 4                MR. BENNETT:  Bob Bennett and Michael Lee

 5 Young for Pastor Hayes.

 6                MR. VILLALOBOS:  Armando Villalobos for

 7 the State, Your Honor.

 8                THE COURT:  It's the State's motion to

 9 restrict publicity?

10                MR. VILLALOBOS:  Yes, Judge.  I believe

11 the parties -- well, I don't want to speak for the

12 defendant, but we met yesterday and we made a tentative

13 agreement to ask the Court to reset both motions for

14 thirty days to allow the parties to gather more

15 information on the subject matter.

16                THE COURT:  Mr. Bennett, is that true?

17                MR. BENNETT:  Yes, Your Honor, that's

18 correct.  We did meet and I appreciate the courtesies

19 extended by the District Attorney's Office.  I think both

20 sides kind of want to step down for a while and

21 re-evaluate.  There is a pending motion to recuse, we are

22 asking the Court to set that out maybe thirty days, we

23 would like to have that passed.  All the witnesses have

24 been subpoenaed, I think there is like maybe twenty.  We

25 would ask the Court to tell those witnesses they are
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 1 still under subpoena so that we can, I would characterize

 2 it re-evaluate where we, and I think that would be in the

 3 best interest of the Court and all the parties involved.

 4                THE COURT:  The witnesses for the purposes

 5 of what?  To testify to what?

 6                MR. BENNETT:  We had several witnesses

 7 subpoenaed, Your Honor, for today.  They were going to

 8 testify on both the Motion to Recuse and the Motion to

 9 Consider filed by the State to restrict publicity.  All

10 those witnesses, we understand, have been subpoenaed and

11 are supposed to be here.  We would prefer, with the

12 Court's permission, not to have either hearing on either

13 motion based on the agreement that we reached and

14 discussions we have had, if that's acceptable to the

15 Court.  But those witnesses, we would like for them to be

16 instructed, they are still under subpoena, so if things

17 do not work out, we will not have to issue new subpoenas.

18                THE COURT:  All right.  When was this

19 scheduled for trial?  Or was it ever scheduled.

20                MR. MATTINGLY:  Today is the arraignment

21 date, Your Honor.

22                THE COURT:  Today is the arraignment date?

23 Has he been arraigned?

24                MR. YOUNG:  I have the documents now, Your

25 Honor.  We are completing waivers of arraignment on both
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 1 cases.

 2                THE COURT:  All right.  What's the

 3 scheduled date for trial?

 4                MR. YOUNG:  There was not one.

 5                THE ADMINISTRATOR:  I didn't put any

 6 dates, I left them blank because I didn't know what would

 7 happen.

 8                MR. VILLALOBOS:  Judge, we would ask for

 9 at least six weeks, thirty days.  We are asking for

10 setting motions that are going to be -- so we can review

11 the material each side has on this matter.  If it doesn't

12 work out within those thirty days, then we'll obviously

13 want to have some pretrial hearings on that, the 30th day

14 and then have a couple of weeks after that to be ready

15 for trial, Judge.  I would expect that the defense would

16 request the same.

17                MR. BENNETT:  We are in agreement with

18 that, Your Honor.

19                THE COURT:  All right.  I don't know that

20 I can get you in there.

21                MR. VILLALOBOS:  We'll need a minimum of

22 six weeks, any time after that, whatever the Court's

23 schedule is.

24                THE COURT:  It might have to be after

25 that, Mr. Bennett, because I am booked.
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 1                MR. BENNETT:  I understand the Court's

 2 docket, Your Honor, and we'll be happy to work with the

 3 Court and the D.A. as far as the schedule.

 4                MR. VILLALOBOS:  Judge, the co-defendant,

 5 we are trying to bring down.  The co-defendant was

 6 captured in Oregon and we are making arrangements to

 7 extradite him down here, so we would need some time to

 8 bring him in as well.

 9                THE COURT:  That would be Hakeem Abdulah?

10                MR. VILLALOBOS:  Yes, sir.

11                THE COURT:  James Lee Washington?

12                MR. VILLALOBOS:  Yes, sir.

13                THE COURT:  Do you represent him, Mr.

14 Bennett?

15                MR. BENNETT:  No, I do not, Your Honor, I

16 have no connection with him, nor do I want to.

17                THE COURT:  Have you been contacted by any

18 counsel for Mr. Washington?

19                MR. VILLALOBOS:  We have an attorney from

20 Oregon who represents him in Oregon, we are not sure if

21 he is going to represent him here in Texas.  We have

22 attempted to contact him, he has not returned our calls.

23 They are at least two hours earlier, maybe a little later

24 in the morning we might get a call back from him.  But I

25 would presume he would need Texas counsel once he got
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 1 here.

 2                THE COURT:  You might need to pass the

 3 ball.  I don't know if there is reciprocity in Oregon.

 4                MR. BENNETT:  Strange State, Your Honor.

 5                THE COURT:  That's what I hear.  Anyway,

 6 let me go ahead and set this, let me give you a trial

 7 date first, and then a week before that, an opportunity

 8 for the motions, if any, is that all right?

 9                MR. BENNETT:  That's perfectly all right,

10 Your Honor.

11                THE COURT:  All right.  Get me towards the

12 end of April.  All right.  We have a -- is that capital

13 murder trial, Mr. Villalobos?

14                MR. VILLALOBOS:  No, it's not a capital

15 murder trial.

16                THE COURT:  The Livingston case?

17                MR. VILLALOBOS:  The Livingston case is

18 February the 12th, Your Honor.

19                THE COURT:  I am confusing it with

20 another.  Do I have a --

21                MR. MATTINGLY:  There is the Carmelita

22 Jacobson case, Granados is the name of the defendant,

23 that's the capital murder.

24                THE COURT:  That's set in April sometime?

25                MR. MATTINGLY:  Judge, I don't believe
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 1 there is any announcements or trial dates because there

 2 is a pending Motion to Suppress.

 3                THE COURT:  None of the lawyers are filing

 4 any motions in the case.

 5                MR. MATTINGLY:  That is correct.  There is

 6 a Motion to Suppress set for the 29th, I believe, of this

 7 month, but after that, that's it.

 8                (Brief pause in proceedings)

 9                THE COURT:  Oh, boy, I am looking at my

10 schedule here.  I'll tell you what we are going to do,

11 all right.  Let me give you, I think -- when is Easter?

12 And I'll tell you why.  I want to set it on that spring

13 break week, some of you guys might have kids in Catholic

14 school, that's when they take -- or whenever.  April the

15 8th is a Sunday?

16                THE ADMINISTRATOR:  It's on Sunday.

17                THE COURT:  Okay.  So that that's a week,

18 the week of the 9th through the 13th is when they have

19 spring break, do any of you have a problem with that?

20 No?  All right.  Well, I do, so I'll set it the next

21 week.  So let's set it on the -- I would like to do, I

22 would like to handle the motions like on Friday, is that

23 all right with you?

24                MR. BENNETT:  Certainly, Your Honor.

25                THE COURT:  Friday the 20th, I'll give you
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 1 some time, you are from where, Mr. Bennett?

 2                MR. BENNETT:  Houston, Your Honor.

 3                THE COURT:  I'll go ahead and set them

 4 for -- let me set them for Friday at 1:30, p.m.  Is that

 5 okay?  Or do you want to start at 10:30?

 6                MR. BENNETT:  It's at your convenience,

 7 and whatever the District Attorney would like, we will be

 8 here.  We'll be coming in Thursday anyway.

 9                THE COURT:  Well then, let's do it at

10 10:30.  I think I should be through by then and handle

11 motions on the 20th of April at 10:30, and I'm going to

12 get this set for trial.  Do you want an announcement date

13 or announcements and trial on Monday, ready to go?

14 Because I'll give you the 30th of April.

15                MR. BENNETT:  That's fine, Your Honor.

16                MR. VILLALOBOS:  For the trial?

17                THE COURT:  Announcements and trial on the

18 30th, both.

19                MR. VILLALOBOS:  On the 20th, we'll know

20 if we are going to go to trial.  I think that the 30th

21 would be fine.

22                THE COURT:  All right.

23                MR. YOUNG:  That's April the 30th at 8:15?

24                THE COURT:  For the trial, yes -- well,

25 you know, since it's going to be announcement and trial.
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 1 Go ahead and put them at 9:00.  We are not going to get a

 2 jury, if we do get to a jury, until about 10:30.

 3                MR. VILLALOBOS:  Judge, there are a few

 4 housekeeping matters, the first one is that most of my

 5 staff was -- is -- they are attempting to serve most of

 6 our staff with subpoenas to be here for the hearing on

 7 April the 20th.  I told Mr. Bennett and Mr. Young that

 8 there is no need to subpoena our staff, I'll have

 9 everybody in the courtroom.

10                THE COURT:  Subpoena your staff?

11                MR. VILLALOBOS:  The Assistant D.A.'s and

12 investigators, but we are not going to waive any

13 argument.  I'll have them in the courtroom, and then once

14 we -- if we reach that stage and he wants to call

15 anybody, I reserve the right to challenge them taking the

16 stand or myself taking the stand.  I just want to make

17 the agreement that he doesn't have to serve anybody on my

18 staff.  I will make sure they are here and then we'll

19 decide, whatever the Court decides, whether they should

20 take the stand or not.

21                MR. BENNETT:  That's acceptable to us,

22 Your Honor, as far as his staff.  I would like as to the

23 other witnesses, though, who are not part of the staff --

24                THE COURT:  Are they in here?

25                MR. BENNETT:  We believe they are, Your
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 1 Honor.

 2                THE COURT:  All right.  Witnesses in the

 3 State of Texas versus Arthur Daniel Hayes, stand up,

 4 please.

 5                All right.  Do we need an interpreter?

 6                MR. ROZELL:  And Your Honor, if I might

 7 interrupt for a minute, Andy Rozell here, I am the

 8 attorney for KGBT TV 4, and Brian Wolf, one of the

 9 witnesses, who was here in the courtroom a few minutes

10 ago, but he forgot some documents, his wife was

11 delivering them.  He went downstairs to get them and he

12 will be back up here -- not documents, actually video

13 tapes.

14                THE COURT:  All right.

15                MR. ROZELL:  He will be up in a few

16 minutes.  If it's all right with the Court, I will relay

17 whatever you are going to say to him.

18                THE COURT:  All right.

19                MR. ROZELL:  But he is not present right

20 now.

21                THE COURT:  Okay.  Well, when he steps in,

22 we'll go ahead and swear him in.

23                MR. ROZELL:  All right.

24                THE COURT:  Give him special treatment.

25                MR. ROZELL:  Thank you, Your Honor.
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 1                MR. BENNETT:  Judge, and --

 2                THE COURT:  Isn't that the zapper guy?

 3 You've been zapped?

 4                MR. VILLALOBOS:  Speed zap.

 5                THE COURT:  Is that him?

 6                MR. BENNETT:  I'm not familiar with that,

 7 Your Honor, is that the local colloquialism that I need

 8 to find out about?

 9                THE COURT:  The speeding, he zaps

10 speeders, which is a pretty good community service for

11 some of these guys, I think I should send them to be

12 zappers.  But any way, does anyone need an interpreter?

13 No one.  All right.  Raise your right hands.  Ms. Sue

14 Saenz is going to swear you all in.

15                (Witnesses sworn in by the Court Reporter)

16                THE COURT:  You may put your hands down.

17 Ladies and gentlemen, you are under subpoena by the

18 Court.  You have been subpoenaed by one of the parties.

19 The hearing for today has been postponed, I think you

20 have been listening to what has been going on, and I want

21 to inform you that you have been sworn and you are to

22 appear, you are still under subpoena, you will be under

23 subpoena.  So you will appear on, if need be, and I am

24 sure y'all will communicate to the witnesses,

25 Mr. Bennett?
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 1                MR. BENNETT:  Yes, Your Honor.

 2                THE COURT:  If you don't have to appear

 3 before then.  You will appear on April the 20th at 10:30

 4 in the morning, all right?  Any questions?

 5                MR. ROZELL:  Your Honor, Mr. Wolf came in

 6 while you were doing that, he is ready to be sworn.

 7                THE COURT:  Mr. Wolf, raise your right

 8 hand.

 9                (Witness sworn in by the Court Reporter)

10                THE COURT:  All right.  Mr. Wolf, and of

11 course, I don't know if any of the witnesses were asked

12 to bring any documentation, but you bring that

13 documentation then, or whatever was along with the

14 subpoena.

15                Mr. Wolf, the hearings have been postponed

16 until April the 20th at 10:30 in the morning.  You're

17 under subpoena, you are under oath, and you will appear

18 on that day if need be, okay?  I think Mr. Bennett's law

19 firm will notify you whether you have to be here or not

20 ahead of time, because I know you have got to go speed

21 zap, right.

22                THE WITNESS:  Off duty today.

23                THE COURT:  I thought you were like six

24 foot tall.

25                THE WITNESS:  That's why I am on
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 1 television, Your Honor.

 2                MR. VILLALOBOS:  Judge, there is a couple

 3 of matters regarding the witnesses.  Doctor Rutledge, we

 4 discovered yesterday, is in possession of files for the

 5 clinic, so we had him served this morning with a Grand

 6 Jury subpoena, and we are asking to take possession of

 7 those today.  We have made an agreement with defense

 8 counsel that whatever files they have from those files,

 9 that Doctor Rutledge has, because I believe they got some

10 of those last night, that they will turn them over and

11 we'll allow them to get copies of whatever documentation

12 they need.  We are asking the Court to inform

13 Mr. Rutledge that he has to comply with the Grand Jury

14 subpoena.

15                THE COURT:  All right.  Where is Doctor

16 Rutledge?

17                MR. MATTINGLY:  This gentleman right here,

18 Your Honor, in the blue sweater.

19                MR. BENNETT:  He didn't hear what was

20 going on, Your Honor.

21                MR. YOUNG:  The only caveat, Your Honor,

22 and I'm not clear whether this is part of our agreement

23 also, we are going to turn over what documents we have to

24 them, are they also agreeing to make available all the

25 other documents they obtain from Doctor Rutledge?
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 1                MR. VILLALOBOS:  That's the agreement.

 2                THE COURT:  All right.  Doctor, Rutledge,

 3 you may come over here.  Are you hard of hearing, sir?

 4                THE WITNESS:  A little bit.

 5                THE COURT:  You can come over here.  I am

 6 not going to snatch you and take you in.

 7                THE WITNESS:  What do you want to know?  I

 8 have been in two wars.

 9                THE COURT:  I'll tell you what, I am blind

10 myself and I don't have any glasses, so that's fine.

11 Okay.  Doctor, apparently, you have some -- you are in

12 possession of some documentation that -- from the --

13                THE WITNESS:  Sir, I have about five

14 thousand records in about one hundred fifty boxes, I was

15 in a car wreck three years ago and I can't lift them up

16 by myself.

17                THE COURT:  All right.

18                THE WITNESS:  So I need somebody to do it,

19 and I was trying to answer the system, and Mr. Hayes came

20 to my house last night with some men and I let him in

21 because I am not able to do it, and I told Mr. Rubio, the

22 investigator about that, and I let him in, and I didn't

23 know whether I was supposed to or not.  I am not a

24 lawyer, I'm a doctor.

25                THE COURT:  All right, Doctor.  Okay.
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 1 Well --

 2                MR. VILLALOBOS:  We'll go to his home and

 3 pick them up.  We just wanted for him to understand that

 4 we are able to do that.

 5                THE WITNESS:  You'll need a two and a half

 6 ton truck.

 7                MR. VILLALOBOS:  Okay.

 8                THE WITNESS:  I have got some records that

 9 go back to '95 from Mr. Hayes that don't belong to me,

10 but when he gave them to me, he put all those in there

11 with mine.

12                THE COURT:  All right, sir.  They will be

13 assisting you with that.  They will notify you when they

14 are going to be there, and go ahead and just let them

15 load up.

16                THE WITNESS:  Let them have it?  Bring a

17 two ton truck, guys.

18                MR. VILLALOBOS:  We'll bring it.  Thank

19 you, Doctor.

20                THE COURT:  Thank you, Doctor, you are

21 excused.  Is that it?

22                MR. VILLALOBOS:  Judge, the last item

23 that -- from the State's request, is that we have several

24 victims, Judge, that not only are they witnesses, but

25 they are victims.
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 1                THE COURT:  Is it okay if the witnesses

 2 sit down?

 3                MR. VILLALOBOS:  Your Honor, Your Honor.

 4                THE COURT:  All right.  Y'all can be

 5 seated.

 6                MR. VILLALOBOS:  And they have been, they

 7 are kind of like Ping-Pong balls right now, Judge, they

 8 are interviewed by the State, they are interviewed by the

 9 defense, they are interviewed by the State, interviewed

10 by the defense, and a lot of them are rather frustrated.

11 So they want to be told who they can talk to or if they

12 have to talk to them.  We explained to them that they

13 don't have to talk to either side, that they can just

14 wait until they are subpoenaed to come to court.  But I

15 would feel more comfortable if the Court addressed the

16 victims that were subpoenaed here so they understand what

17 their obligation is.  We don't want to be accused of

18 telling them that they can't talk to the defense, but we

19 don't want the defense to be accused of saying that they

20 can't talk to us.  But they are looking to us for

21 guidance on it, and I have told them, through our staff,

22 that they don't have to talk to anybody if they don't

23 want to, unless they are subpoenaed to court.

24                THE COURT:  Right.

25                MR. BENNETT:  Could I interject on
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 1 something, Your Honor, on this issue?

 2                THE COURT:  Yes, sir.

 3                MR. BENNETT:  I was talking to Doctor

 4 Rutledge this morning, and Doctor Rutledge told me that

 5 an investigator for what's called the OIG's office --

 6 Office of Internal Affairs, OIA Office, for the medicaid

 7 for the Attorney General's Office instructed him that if

 8 he had talked to us, he would be or we would be suborning

 9 perjury.  And so he understood that he couldn't talk to

10 us because he was told by the investigator by the State

11 that we would be suborning perjury.

12                Now, we have that issue, Your Honor, and

13 may I approach the bench?

14                THE COURT:  Yes, sir.

15                MR. BENNETT:  Let me show the Court

16 another issue that has come up in this case, and this is,

17 if I may approach and show the Court, this is from the

18 San Benito news, and I call the Court's attention to the

19 second page where there is that handsome photo there, and

20 talks about a woman by the name of Mara Padilla, I think

21 I have highlighted that for the Court.  It says, "Mara

22 Padilla, who will appear on Geraldo at Large, has worked

23 for the Hayes since 2001 at Kid Zone in San Benito.  She

24 currently is in charge of the youth ministry at Harlingen

25 Corinth Baptist Church where Hayes is the pastor.
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 1 Padilla has also been playing a role on Hayes' defense

 2 team.  She contacted Elizabeth Quiroz, one of the women

 3 who was named as a victim in the medical scandal in this

 4 indictment."

 5                You will see, Your Honor, from the very

 6 first page that this was presented in the San Benito news

 7 on December the 31st.  On January the 9th, about a week

 8 after that, an investigator from the D.A.'s Office,

 9 Dennis Zamarron, suddenly appeared at her home with two

10 INS agents.  He wanted to question her.  Now, he may or

11 may not -- I think given kind of what is known about this

12 case, which was the 19th of December, this is the 31st,

13 January the 9th, it may be that Mr. Zamarron was just

14 making rounds and just happened to go by that house with

15 two INS agents, but he asked to see documentation for her

16 residence status.  She is a resident alien, has been here

17 fifteen years.  They put their foot in the door to make

18 sure she didn't shut the door on them.  She asked for

19 identification of the INS agents.  They refused to give

20 it.  I was actually on the phone when she called when

21 this happened, I said, get a tape recorder, go back out

22 there and ask them to identify themselves.  The two INS

23 agents refused to do that, they fled like scalded dogs,

24 they got in their cars and drove off.  And suddenly we

25 are left with this woman who is frightened out of her
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 1 mind, and she is here today to testify about this, of

 2 what happened.

 3                Now, I have heard that the INS started

 4 this, and the INS, of all the people in the world,

 5 suddenly decided on that Tuesday morning to go to her

 6 home to question her.  So I'm not saying that anyone is

 7 responsible for this other than INS and apparently Dennis

 8 Zamarron, however, I think this needs to be put to a stop

 9 if they are going to have intimidating -- especially

10 somebody who is an employee of my client, which is

11 unethical, and as stated in this paper, a member of our

12 defense team.

13                MR. VILLALOBOS:  Your Honor, if I may

14 respond?  Ms. Padilla has made herself relevant to this

15 investigation by contacting all the witnesses, the

16 victims in this case.  It's my understanding that she is

17 not a licensed private investigator.  She works for

18 Mr. Hayes and has worked for him since 2001.

19                We are allowed to subpoena her and bring

20 her before the Grand Jury, to interview her if she will

21 talk to us.  Now, INS, because she has become quite

22 popular, picked up on her as well.  She has been on

23 television, she has been in the newspapers, so they have

24 checked her out.  They tagged along with Dennis, however,

25 we have nothing to do with INS.  We don't control what
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 1 they do.  They routinely, Mr. Bennett hasn't been down

 2 here, but they routinely check on people, take people

 3 from our jails, that's what INS does.

 4                THE COURT:  They come here into the

 5 courtroom, nobody knows they are here until they are here

 6 and say we want that person.  I don't know how they do

 7 that, but --

 8                MR. VILLALOBOS:  We would object if the

 9 Court would restrict our ability to interview

10 Ms. Padilla.  We don't know who her attorney is, now that

11 he has indicated that he was the one on the phone with

12 her, we are assuming that he is representing Ms. Padilla

13 and Mr. Hayes at the same time, which may be a conflict

14 as well.  But we intend to try to serve Ms. Padilla with

15 a Grand Jury subpoena at some point.

16                THE COURT:  Well, I'm not going to

17 restrict, restrain anyone from whatever investigative

18 tactics, whether, you know, they are by the book or not

19 by the book, that's to be discussed at a later date with

20 the proper witnesses and evidence.  However, I will

21 admonish, I've been there before, and if that is a

22 circumstance or how it occurred, Mr. Bennett, well then,

23 I am going to go ahead and inform you that -- all of you

24 on either side, not to engage, if you did or were

25 planning on doing it, to not engage in those sort of
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 1 tactics.  I think both parties are able-bodied, you know,

 2 to seek the truth and collect the facts that are

 3 necessary for your presentation here in a court of law.

 4 I think that can be done with nothing but

 5 professionalism, which I think everyone in this court has

 6 that.  So refrain from any of those tactics, if they are

 7 employed or plan to be employed, both sides.

 8                MR. VILLALOBOS:  Yes, sir.

 9                MR. BENNETT:  Yes, Your Honor.

10                THE COURT:  Mr. Bennett, what else?

11                MR. BENNETT:  We are ready to go back to

12 Houston, Your Honor, we have enjoyed our stay.

13                THE COURT:  All right.  I'm glad you

14 enjoyed your stay.

15                MR. BENNETT:  I guess we have to do the

16 arraignment and get that done.

17                MR. YOUNG:  We are in the process of doing

18 the arraignment, Your Honor.

19                THE COURT:  All right.  Go ahead and do

20 that, arraign him.

21                MR. VILLALOBOS:  Judge, if we may

22 approach?

23                MR. BENNETT:  Your Honor, may the

24 witnesses be excused?

25                THE COURT:  Yes.  We'll take a break,
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 8 of evidence and other proceedings requested in writing by

 9 counsel for the parties to be included in the Reporter's

10 Record, in the above styled and numbered cause, all of

11 which occurred in open court or in chambers and were

12 reported by me.

13      I further certify that this transcription of the

14 record of the proceedings truly and correctly reflects

15 the exhibits, if any, offered by the respective parties.

16      WITNESS MY OFFICIAL HAND on this the _____ day of

17 January, 2007.
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19                                                        

19                               SUE CHANEY SAENZ, Texas CSR

20                               Deputy Court Reporter

20                               Cameron County Courthouse

21                               974 East Harrison Street

21                               Brownsville, Texas 78520

22                               (956) 544-0874

22                               Certificate No. 2136

23                               Expiration Date: 12/31/08
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