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REPORTER'S RECORD
VOLUME 1 OF 1 VOLUMES
TRIAL COURT CAUSE NO. 11,136
THE STATE OF TEXAS IN THE DISTRICT COURT

VS.

ANTHONY CHARLES GRAVES,

)
)
)
)
)
) BURLESON COUNTY, TEXAS
)
)
)
)
Defendant )
)

21ST JUDICIAL DISTRICT

On the 30th day of October, 2006, the following
proceedings came on to be heard in the above-entitled and
numbered cause before the Honorable Reva L. Towslee Corbett,

Judge presiding, held in Caldwell, Burleson County, Texas;

Proceedings reported by machine shorthand.
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THE COURT: Let me know if you're not
comfortable in here this morning, I know we just had a blast of
cold air here in our area, which is kind of uncommon. From
you-all's area I understand good news and tidings, I understand
there's snow this morning.

MR. MULLIN: It's actually about 40 degrees
warmer here than it was in Amarillo.

THE COURT: Okay, let me formally call this
case, this is cause number 11,136, the State of Texas versus
Anthony Charles Graves. Today is now November 30th of the year
2006. We're here today for the purpose of hearing a pre-trial
motion to disqualify assistant district attorney Joan
Scroggins.

Will the parties please identify themselves and
who they're representing today?

MS. MUELLER: Renee Mueller, district attorney
for Washington and Burleson Counties.

MR. MULLIN: David Mulilin, Jeff Blackburn and
Nicole Casarez on behalf of Defendant Anthony Graves.

THE COURT: A1l right, thank you very much.

Then, Ms. Mueller, you're representing the State
in this hearing today; is that correct?

MS. MUELLER: Yes, Your Honor. Based upon the
review of the information I feel that it's proper for me to

represent the State of Texas.
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THE COURT: Al11 right. Al11 right, since this is
your motion, is there any brief preliminary statements that you
would Tike to make for the Court?

MR. MULLIN: Yes, Your Honor, I would like to
invoke the witness rule.

THE COURT: Okay.

MR. MULLIN: We have some subpoenaed and there
may be some other witnesses here also.

THE COURT: A11 right, all of those who have

been subpoenaed by the defense today -- I don't think I know

you.
PROSPECTIVE WITNESS: Ray Coffman.
THE COURT: ATl right. I know Mr. Torrey. All
right, all of those that are in the courtroom -- are there any

other witnesses that are anywhere else?

MR. MULLIN: We have an expert witness, Your
Honor, that we plan to present, a Bennett.

THE COURT: A11 right.

MR. MULLIN: We would like him to be exempt from
the witness rule so he could assist us.

MS. MUELLER: We would also 1ike Ms. Scroggins
exempted from the rule, Your Honor. We have filed an affidavit
based -- outlining her participation, and my participation, and
based upon that we feel she should be allowed to stay.

THE COURT: ATl right.
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MR. MULLIN: I bhave have no objection to Ms.
Scroggins staying.

THE COURT: A1l right.

MR. MULLIN: And we do exempt Mr. Murray, that's
fine also.

THE COURT: Al1 right, thank you. Who all did
you subpoena? 1 looked in the file and it seems 1ike there
were --

MR. MULLIN: Mr. Coffman, Mr. Torrey and Mr.
Sebesta.

THE COURT: 1Is Mr. Sebesta around here
somewhere? Mr. Terrell, would you see if he's upstairs, and if
he is would you ask him to come down? Okay, anybody else?

MR. MULLIN: That's it.

THE COURT: Okay. All right, when they all come
down then I'11 swear everybody at the same time.

MR. BLACKBURN: Judge, can I be heard for a
second? Just on -- we've got two or three other issues, I just
want to bring them to the Court's attention, not now but at the
conclusion of this hearing. They're essentially administrative
matters.

THE COURT: Sure, we'll get to those at that
point.

MR. BLACKBURN: That will be fine.

THE COURT: I intended to address those after we
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did this, but I do want to do this first because that's what
we're set for today.

(A11 available witnesses sworn and placed under

the rule.)

THE COURT: Okay, for the record, we'll start
over here with Ms. Scroggins. Would you please state your name
and if there's any question about your name will you please
spell it for the court reporter.

(Joan Scroggins; Robert S. Bennett,
B-e-n-n-e-t-t-; Bill Torrey; Ray Coffman; Charles Sebesta; E.
K. Murray.)

THE COURT: Al1 right, thank you very much.

There has been a request that the rule be
invoked. I know you all should know this but it's my duty to
remind you that once the rule has been invoked, other than the
parties that have been exempted from the ruie, which would be
their expert Mr. Bennett, Ms. Scroggins and Mr. Murray, you
are to remain outside the hearing of the testimony of the other
witnesses. You are not to discuss your testimony with any
other witness pending this hearing. You may speak with the
attorneys that asked you to be here if you so desire but you
are not to discuss your testimony until you are released from
this rule.

Do you all understand? (A1l affirmative

responses. )
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Okay, so that I'11 know where you're at, where
are you-all going to be waiting? Are you just going out here
to wait? That would be the best place for me.

(Witnesses stepped outside courtroom.)

THE COURT: A11 right, any other matters, Mr.
Mullin?

MR. MULLIN: I'm ready to make a brief opening,
Your Honor.

THE COURT: A1l right, go ahead, sir.

MR. MULLIN: Your Honor, I was in a bible study
yesterday and we were talking about Noah, and after the floods
the first thing that God says to Noah is that I'm going to
demand an accounting for the blood of man when man's blood is
shed.

And 1in Proverbs it says God detests the
acquittal of the guilty and the condemnation of the innocent.

And I'11 disclose to the Court that I'm
basically a civil lawyer, a civil trial lawyer, I don't do much
criminal work. But I Took at this case as one of the most
solid of proceedings that I could be involved in since it
involves not only the death of the innocent but that the State
is seeking the death of my client Mr. Graves. And I look at
that and I say that there must be a proceeding that seeks to
shed blood and to regress the sheding of blood, a proceeding

that has to be completely above reproach at every level. And
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we each have a role to play in this system, and that's what
makes the system good, and jusi. The prosecution has a role to
piay and we as defense counsel have a role to play and the
Court, obviously, has a role to play. And when this is all
finished, whoever talks about this proceeding or Tooks at this
proceeding, whether it's a court or the public, should be able
to say that this proceeding was completely fair at every level.

And the reason that we have raised this motion
to disqualify, and I want to make clear to the Court that there
is some question in the way the pleadings read, this only goes
to counsel Scroggins. To Ms. Scroggins, we're not seeking to
disqualify the entire district attorney's office. We're not
seeking to disqualify Ms. Mueller, we are only seeking to
disqualify attorney Scroggins.

The reason that we're doing that is that if we
look at the 5th Circuit opinion in this case, and the findings
of the 5th Circuit, there was a tremendous failure of the
system at the first trial, and that failure was at the deepest
Tevel because it went to the subornation of perjury, which is
the killer to our system. It destroys our system if we have
perjury testimony, because everything is based on truth. And
once that occurs and we come up to this second trial with that
in mind, the prosecution, the prosecutor who participated in
that, has gone on. But there was a prosecution team, and that

prosecution team that participated in that first trial should
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be disqualified from representing the State in the second
trial. And there are many reasons for that but most of them
are grounded in the Rules of Professional Conduct of attorneys
in the State of Texas but also in due process and in fairness
consideration.

The first thing is, it's clear that the 5th
Circuit opinion finds violations of the professional rules, and
the testimony was presented, according to the 5th Circuit
opinion, that the prosecutor knew was false. And that
testimony, specifically, was that Mr. Carter had told the same
story all along.

MS. MUELLER: Your Honor, the State objects at
this point. An opening statement is just to outline what you
intend to prove. Counsel, at this point, is arguing and
testify and we would object to that.

THE COURT: Al11 right. Mr. Mullin, if you will
keep it limited to that which you expect to bring into this
hearing. 1I've read your pleadings and I understand your
argument, but if you would move on, please.

MR. MULLIN: Well, Your Honor, I'm not arguing
anything that I'm not going to prove from the stand, I intend
to prove all this.

But if you Took at the ruies, the first reason
is that -- and I'm going to present to the Court the

Castellano case, and I'11 give a copy to counsel.
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THE COURT: Thank you very much.

MR. MULLIN: In the Castellano case the Court

said that the information of any part of the prosecution team,
of any member of the prosecution team, is imputed through the
whole prosecution team. And the reason for that is because the
defendant should not have to go in and try to prove what was
passed between the members of the prosecution team. Once that
information -- and in that case it was the identical kind of
information, that there had been perjury in proceedings, is
imputed to the whole prosecution team. And so first of all,
the knowledge of Mr. Sebesta that Mr. Carter had said, "I did
it all myself,"” and when he presents Mr. Carter on the stand
and has him testify that there has been no -- that Carter
hasn't changed his story since the grand jury, as stated on
page 341 and --

MS. MUELLER: Objection, Your Honor --

MR. MULLIN: -- of the 5th Circuit opinion --

MS. MUELLER: Objection, Your Honor, defense
counsel 1is arguing the case and we still object. We renew our
objection.

THE COURT: 1It's noted. I understand he's
trying to lay out his brief opening remarks. And, as I said,
please keep them to your opening remarks. If you want to argue
your points of law or your point out of the 5th Circuit I'11 be

happy to hear that on summation, but if you would, please, move
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on as to what you expect the evidence is to be presented today.

MR. MULLIN: Well, why don't we just call Ms.
Scroggins to the stand and we’'11 get started with that, since
that's the first thing I would like to do.

THE COURT: A1l right. Did you have anything
you wanted to say?

MS. MUELLER: Yes, Your Honor, I do.

We fully expect the evidence to show that Ms.
Scroggins' participation in this trial, the first trial, was
very minimal, that she did not assist Mr. Sebesta at the time
Graves' due process rights were ignored.

Further, I would also like to put on the record
that in my affidavit that I filed with the Court, I didn't want
anyone to be misled, I was the county attorney from 1997 to the
end of 2000 for Washington County. I didn't put that in my
affidavit because I concentrated on my affiliation with the
district attorney's office, but I didn't want there to be any
type of misleading of defense counsel if they weren't aware of
that.

THE COURT: A1l right, thank you.

A1l right, Mr. Muilin, would you like to call
your first witness?

MR. MULLIN: Yes, I would like to call Ms.

Scroggins.
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JOAN ELIZABETH SCROGGINS.,
called as a witness and having first been duly sworn testified
upon her oath as follows:

DIRECT EXAMINATION

QUESTIONS BY MR. MULLIN:

Q. Would you state your full name?
A. Joan Elizabeth Scroggins.
Q. Did you receive a subpoena to be here today?

A. Yes, 1 did.

Q. Were you asked to bring certain documents by the
subpoena?
A. Yes, I was.

Have you brought any documents?

Q
A. No, I have not.

Q Why not?

A The documents that were requested, as I'm sure
counsel is well aware, under Articlie 39.14 of the Texas Code of
Criminal Procedure, are not discoverable.

Q. And what is your bases? Are you claiming
attorney/client privilege or work product privilege?

A. I'm claiming Article 39.14 of the rules of discovery
of Texas which provide that, first of all, it cannot be work
product, it cannot be offense reports, it cannot be

communication or documentation or communication between law

enforcement and prosecutors. And it was alsoc a little bit
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overbroad, vague, ambiguous and did not show any just cause as
to the relevance to this particular hearing or to your client's
case for the production of those documents.

Q. Did the documents that you withheld include documents
that refer to or relate to Anthony Carter's (sic) testimony in
this case?

A, Excuse me, whose testimony?

Q. Excuse me, Robert Carter's testimony 1in this case.
Did any of those documents relate to that?

A. Well, as far as withholding, I don't know what you're
talking about; but there was a broad statement that said
anything that had to do with any facts or evidence of the case,
and I would guess that Robert Carter's testimony would be
something that would be a fact or evidence.

Q. Were there documents that, among the documents that
you're withholding, that include communications between you and
Mr. Sebesta?

A. Since 19927 1 would assume so, yes.

Q. Are there any that are communications between you and
Mr. Sebesta since December 31, 20007

A. I would assume so, since -- oh, December 31st of
2000. You know, to be honest with you, I don't know if there's
any document since December 31 of 2000, since he wasn't
district attorney after that.

Q. Have you prepared any kind of a log of the documents
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that you're withholding?

A. A log?

Q. Yes, a list of them or anything?

A. No.

Q. Are there documents that are responsive to the
subpoena but which you are not producing that include
communications between you and Ranger Coffman?

A. That's a good question. I don't know whether there's

any documentation on that or not.

MS. MUELLER: I'm going to object to this Tine
of questioning, Your Honor, because this doesn't have anything
to do with the pretrial motion to disqualify Ms. Scroggins,
that has to do with a subpoena duces tecum that was served on
the district attorney's office and Ms. Scroggins last week --
no, Monday of this week, Your Honor.

MR. MULLIN: Your Honor, our position on it is
that there 1is no privilege for work product protection
whatsoever for these documents under the rules, because after
in light of the 5th Circuit finding that there was a
subordination of perjury in connection with the prosecution of
this case in the first instance, that under Rule 503(d)1, an
exception to the privilege, is that if there is a furtherance
of a crime or a fraud; and, of course, perjury or subordination
of perjury would be a fraud, and a crime. And we don't believe

any of these documents are protected by privilege as a result
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of that rule.

MS. MUELLER: May I respond, Your Honor?

THE COURT: Yes, you may.

MS. MUELLER: We're here to respond to their
pretrial motion to disqualify Ms. Scroggins, there is no
allegation of perjury, it was a Constitutional violation of the
Brady, and it deals with what went on in Angleton at the time
of the Graves trial. This subpoena duces tecum is separate and
apart from this pretrial motion to disqualify Ms. Scroggins.

MR. MULLIN: It wasn't separate and apart, it
was a part of our preparation, and the 5th Circuit opinion at
page 341 and 342 specifically finds that the district attorney
subordinated perjury.

THE COURT: A1l right, move on, I'm not going to
rute on that matter at this moment, I'm going to have to look
at it a little closer. But as far as I'm concerned we are here
on the recusal and I'm basing the facts on what you've listed
in you recusal. I'm not saying yes or no, I'm going to take a
moment. I have read the 5th Circuit opinion over and over. 1
don't see exactly those words to that effect, subordinate
perjury, if you could point that out to me.

MR. MULLIN: I will point it out to you. It
says that --

THE COURT: I don't want you to -- I want you to

tell me where it is, not read it to me.
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MR. MULLIN: Okay, you go to the bottom of page
341, top of page 342. The Court says that Mr. Sebesta asked
Carter and then Ranger Coffman to testify that Carter had not
made any statements previously that were different from what he
was testifying at trial except at his grand jury testimony,
which the Court says that Sebesta clearly knew of the statement
and used Ranger Coffman as well as Carter to present a picture
of Carter's consistency in naming Graves, that Sebesta clearly
knew was false.

THE COURT: A1l right, I read that.

MR. MULLIN: That's my point.

THE COURT: I understand your point, but I'm
here on the recusal. 1 understand you're asking for these
documents, and I understand you have not brought them based on
that rule. When I take a break I'11 look at both arguments on
that and I'11 rule on it. In other words, at this point let's
move on and I'11 come back to that issue.

Q. (By Mr. Muliin) Did you participate in the trial of
Anthony Graves in 19947

A. Yes, as I stated in my affidavit. That was my
participation.

Q. And which attorneys in the DA's office participated
in that trial?

A. Charles Sebesta and Bill Torrey were the trial

attorneys. Mr. Sebesta and I did the voir dire.
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Q Did you go to Angleton for the trial?
A Yes.
Q. Did you stay in a hotel down there?
A Yes.
Q You didn't go back and forth?
A. Four days a week we stayed down there and then we
came back here on Fridays.
Q. Did you take your meals together with Mr. Sebesta and

Mr. Torrey?

A. Generally; not every meal.

Q You were all staying at the same hotel?

A. Yes.

G Did you have a place, a conference room or a war room

where you worked together to prepare from day-to-day for the
trial?

A. We generally did that at the courthouse, but there
may be some point in the trial that we got together.

Q. Did you -- during the course of the trial, you said
you worked on the voir dire, correct?

A. Yes, Mr. Sebesta and I did the voir dire.

Q. And then during the course of the trial you were
present in the courtroom every day?

A. I would hate to say that, I don't recall
specifically. It's more than likely, but I can't guarantee

that.







